STANDARDS FOR IMPOSING LAWYER SANCTIONS

AS APPROVED, FEBRUARY 1986
AND AS AMENDED, FEBRUARY 1992

I. PREFACE
A. Background

In 1979, the American Bar Association published the Standards for Lawyer Discipline and
Disability Proceedings. [The Standards for Lawyer Discipline and Disability Proceedings have been
superseded by the ABA Model Rules for Lawyer Disciplinary Enforcement (MRLDE)]* That book [the
Standards] was a result of work by the Joint Committee on Professional Discipline of the American Bar
Association. The Joint Committee was composed of members of the Judicial Administration Division
and the Standing Committee on Professional Discipline of the American Bar Association. The task of
the Joint Committee was to prepare standards for enforcement of discipline in the legal community.

The 1979 standards have been most helpful, and have been used by numerous jurisdictions as a
frame of reference against which to compare their own disciplinary systems. Many jurisdictions have
modified their procedures to comport with these suggested standards, and the Standing Committee on
Professional Discipline of the American Bar Association has assisted state disciplinary systems in
evaluating their programs in light of the approved standards.

It became evident that additional analysis was necessary in one important area -- that of
appropriate sanctions for lawyer misconduct. The American Bar Association Standards for Lawyer
Discipline and Disability Proceedings (hereinafter “Standards for Lawyer Discipline”) do not attempt to
recommend the type of discipline to be imposed in any particular case. The Standards merely state that
the discipline to be imposed “should depend upon the facts and circumstances of the case, should be
fashioned in light of the purpose of lawyer discipline, and may take into account aggravating or
mitigating circumstances” (Standard 7.1) [See generally Rule 10, ABA MRLDE].

For lawyer discipline to be truly effective, sanctions must be based on clearly developed standards.
Inappropriate sanctions can undermine the goals of lawyer discipline: sanctions which are too lenient
fail to adequately deter misconduct and thus lower public confidence in the profession; sanctions which
are too onerous may impair confidence in the system and deter lawyers from reporting ethical violations
on the part of other lawyers. Inconsistent sanctions, either within a jurisdiction or among jurisdictions,
cast doubt on the efficiency and the basic fairness of all disciplinary systems.

As an example of this problem of inconsistent sanctions, consider the range in levels of sanctions
imposed for a conviction for failure to file federal income taxes. In one jurisdiction, in 1979, a lawyer
who failed to file income tax returns for one year was suspended for one year,? while, in 1980, a lawyer
who failed to file income tax returns for two years was merely censured.® Within a two-year period, the
sanctions imposed on lawyers who converted their clients' funds included disbarment,* suspension,® and
censure.® The inconsistency of sanctions imposed by different jurisdictions for the same misconduct is
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even greater.

An examination of these cases illustrates the need for a comprehensive system of sanctions. In
many cases, different sanctions are imposed for the same acts of misconduct, and the courts rarely
provide any explanation for the selection of sanctions. In other cases, the courts may give reasons for
their decisions, but their statements are too general to be useful. In still other cases, the courts may list
specific factors to support a certain result, but they do not state whether these factors must be considered
in every discipline case, nor do they explain whether these factors are entitled to equal weight.

The Joint Committee on Professional Sanctions (hereinafter “Sanctions Committee”) was formed
to address these problems by formulating standards to be used in imposing sanctions for lawyer
misconduct. The Sanctions Committee was composed of members from the Judicial Administration
Division and the Standing Committee on Professional Discipline. The mandate given was ambitious:
the Committee was to examine the current range of sanctions imposed and to formulate standards for the
imposition of appropriate sanctions.

In addressing this task, the Sanctions Committee recognized that any proposed standards should
serve as a model which sets forth a comprehensive system of sanctions, but which leaves room for
flexibility and creativity in assigning sanctions in particular cases of lawyer misconduct. These standards
are designed to promote thorough, rational consideration of all factors relevant to imposing a sanction in
an individual case. The standards attempt to ensure that such factors are given appropriate weight in
light of the stated goals of lawyer discipline, and that only relevant aggravating and mitigating
circumstances are considered at the appropriate time. Finally, the standards should help achieve the
degree of consistency in the imposition of lawyer discipline necessary for fairness to the public and the
bar.

While these standards will improve the operation of lawyer discipline systems, there is an
additional factor which, though not the focus of this report, cannot be overlooked. In discussing
sanctions for lawyer misconduct, this report assumes that all instances of unethical conduct will be
brought to the attention of the disciplinary system. Experience indicates that such is not the case. In
1970, the ABA Special Committee on Evaluation of Disciplinary Enforcement (the Clark Committee),
was charged with the responsibility for evaluating the effectiveness of disciplinary enforcement systems.
The Clark Committee concluded that one of the most significant problems in lawyer discipline was the
reluctance of lawyers and judges to report misconduct.” That same problem exists today. It cannot be
emphasized strongly enough that lawyers and judges must report unethical conduct to the appropriate
disciplinary agency.® Failure to render such reports is a disservice to the public and the legal profession.

Judges in particular should be reminded of their obligation to report unethical conduct to the
disciplinary agencies. Under Rule 2.15 of the ABA Model Code of Judicial Conduct, a judge who
receives information indicating a substantial likelihood that another judge or a lawyer has violated the
applicable rules of professional conduct is obligated to take appropriate action. This action includes
making a report of the violation to the appropriate authority when the violation raises a substantial
question about the judge’s fitness or the lawyer’s honesty trustworthiness or fitness.® Frequently, judges
take the position that there is no such need and that errant behavior of lawyers can be remedied solely by
use of contempt proceedings and other alternative means. It must be emphasized that the goals of lawyer
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discipline are not properly and fully served if the judge who observes unethical conduct simply deals
with it on an ad hoc basis. It may be proper and wise for a judge to use contempt powers in order to
assure that the court maintains control of the proceeding and punishes a lawyer for abusive or
obstreperous conduct in the court's presence. However, the lawyer discipline system is in addition to and
serves purposes different from contempt powers and other mechanisms available to the judge. Only if all
lawyer misconduct is in fact reported to the appropriate disciplinary agency can the legal profession have
confidence that consistent sanctions are imposed for similar misconduct.

Consistency of sanctions depends on reporting of other types as well. The American Bar
Association Center for Professional Responsibility has established a “National Lawyer Regulatory Data
Bank” which collects statistics on the nature of ethical violations and sanctions imposed in lawyer
discipline cases in all jurisdictions. The information available from the Data Bank is only as good as the
reports which reach it. It is vital that the Data Bank promptly receive complete, accurate and detailed
information with regard to all discipline cases.

Finally, the purposes of lawyer sanctions can best be served, and the consistency of those sanctions
enhanced, if courts and disciplinary agencies throughout the country articulate the reasons for sanctions
imposed. Courts of record that impose lawyer discipline do a valuable service to the legal profession and
the public when they issue opinions in lawyer discipline cases that explain the imposition of a specific
sanction. The effort of the Sanctions Committee was made easier by the well-reasoned judicial opinions
that were available. At the same time, the Sanctions Committee was frustrated by the fact that many
jurisdictions do not publish lawyer discipline decisions, and that even published decisions are often
summary in nature, failing to articulate the justification for the sanctions imposed.

[The Standards for Imposing Lawyer Sanctions were amended by the ABA House of Delegates on
February 4, 1992. The amendments were proposed by the ABA Standing Committee on Professional
Discipline as a result of its ongoing review of the courts’ use of the Standards in lawyer disciplinary
cases to assure their consistency with the developing case law.]

B. Methodology

The Standards for Imposing Lawyer Sanctions have been developed after an examination of all
reported lawyer discipline cases from 1980 to June, 1984, where public discipline was imposed.® In
addition, eight jurisdictions, which represent a variety of disciplinary systems as well as diversity in
geography and population size, were examined in depth. In these jurisdictions - Arizona, California, the
District of Columbia, Florida, Illinois, New Jersey, North Dakota, and Utah - all published disciplinary
cases from January, 1974 through June, 1984, were analyzed. In each case, data were collected

10 See Appendix 3 for a listing of the actual number of reported cases from each jurisdiction. The differences in the number of
reported cases among the jurisdictions is a function not only of the differences in lawyer populations, but in the operation of
the state discipline systems. States differ dramatically in the sophistication of their disciplinary systems; most importantly for
this study, states vary in the extent to which disciplinary orders are published. In those jurisdictions where disciplinary
decisions are not published in the regional reporters, summaries in state bar publications or unreported cases (supplied by bar
counsel) were examined. (To obtain copies of unreported decisions, contact the ABA Center for Professional Responsibility.)
The states in which only reported cases were examined were: Alabama, Alaska, Arkansas, Colorado, Connecticut, Delaware,
Georgia, Hawaii, Idaho, Indiana, lowa, Kansas, Louisiana, Maryland, Minnesota, Mississippi, Missouri, Montana, Nebraska,
Nevada, New Jersey, New Mexico, North Carolina, South Dakota, Ohio, Oklahoma, Oregon, Rhode Island, South Carolina,
South Dakota, Utah, Vermont, Washington, West Virginia, and Wisconsin. In the following jurisdictions both reported and
unreported cases were examined: Arizona, California, District of Columbia, Florida, Illinois, Kentucky, Massachusetts, New
York, Pennsylvania, Tennessee, Virginia, and Wyoming. In the following jurisdictions, all data were collected from
unreported decisions (supplied by bar counsel or taken from case summaries in bar publications): Maine, Michigan, New
Hampshire, and Texas.



concerning the type of offense, the sanction imposed, the policy considerations identified, and
aggravating or mitigating circumstances noted by the court.™

These data were examined to identify the patterns that currently exist among courts imposing
sanctions and the policy considerations that guide the courts. In general, the courts were consistent in
identifying the following policy considerations: protecting the public, ensuring the administration of
justice, and maintaining the integrity of the profession. In the words of the California Supreme Court:
“The purpose of a disciplinary proceeding is not punitive but to inquire into the fitness of the lawyer to
continue in that capacity for the protection of the public, the courts, and the legal profession.”*?
However, the courts failed to articulate any theoretical framework for use in imposing sanctions.

In attempting to develop such a framework, the Sanctions Committee considered a number of
options. The Committee considered the obvious possibility of identifying each and every type of
misconduct in which a lawyer could engage, then suggesting either a recommended sanction or a range
of recommended sanctions to deal with that particular misconduct. The Sanctions Committee
unanimously rejected that option as being both theoretically simplistic and administratively
cumbersome.*®

The Sanctions Committee next considered an approach that dealt with general categories of lawyer
misconduct and applied recommended sanctions to those types of misconduct depending on whether or
not -- and to what extent -- the misconduct resulted from intentional or malicious acts of the lawyer.
There is some merit in that approach; certainly, the intentional or unintentional conduct of the lawyer is a
relevant factor. Nonetheless, that approach was also abandoned after the Sanctions Committee carefully
reviewed the purposes of lawyer sanctions. Solely focusing on the intent of the lawyer is not sufficient,
and proposed standards must also consider the damage which the lawyer’s misconduct causes to the
client, the public, the legal system, and the profession. An approach which looked only at the extent of
injury was also rejected as being too narrow.

The Committee adopted a model that looks first at the ethical duty and to whom it is owed, and
then at the lawyer's mental state and the amount of injury caused by the lawyer’s misconduct. (See
Theoretical Framework, p. 5, for a detailed discussion of this approach.) Thus, one will look in vain for
a section of this report which recommends a specific sanction for, say, improper contact with opposing
parties who are represented by counsel [Rule 4.2/DR 7-104(A)(1)],** or for any other specific
misconduct.  What one will find, however, is an organizational framework that provides
recommendations as to the type of sanction that should be imposed based on violations of duties owed to
clients, the public, the legal system, and the profession.

To provide support for this approach, the Sanctions Committee has offered as much specific data

11 Because of the difficulty in getting complete factual statements, the report does not include cases which were the result of
consent orders, or cases in which reciprocal discipline was imposed.

12 Ballard v. State Bar of California, 35 Cal. 3d 274, 673 P.2d 226 197 Cal. Rptr. 556, (1983).

13 An example of the problems which would be encountered in such an approach will suffice to demonstrate why that
approach was rejected. It is improper for a lawyer to neglect a legal matter entrusted to him (Rule 1.3/DR 6-101 (A)(3)).
Sanctions which are imposed for violations of this ethical rule vary dramatically. Such conduct may be an intentional violation
of the rule (as where a lawyer takes a client’s money never intending to perform the services requested), or it may result from
negligence (as where an overworked or inexperienced lawyer does not meet a deadline relating to some aspect of the
representation). The Sanctions Committee felt that a listing of sanctions based merely on the type of lawyer misconduct would
not adequately differentiate between conduct which has an extremely deleterious effect on the client, the public, the legal
system, and the profession, and conduct which has only a minimal effect. In short, the Sanctions Committee concluded that an
approach that reviewed each type of misconduct would result in nothing more than a general statement that the individual
circumstances of a case dictate the type of sanction which ought to be imposed.

4 Although the House of Delegates of the American Bar Association adopted the Model Rules of Professional Conduct on
August 2, 1983, as the ethical standards for the legal profession, references to the Code of Professional Responsibility are
included here because some states’ ethical standards still follow the Code in both form and substance.




and guidance as possible from reported cases.™ Thus, with regard to each category of misconduct, the
report provides the following:

-discussion of what types of sanctions have been imposed for similar misconduct in
reported cases;

-discussion of policy reasons which are articulated in reported cases to support such
sanctions; and,

-finally, a recommendation as to the level of sanction imposed for the given misconduct,
absent aggravating or mitigating circumstances.

While it is recognized that any individual case may present aggravating or mitigating factors which
would lead to the imposition of a sanction different from that recommended, these standards present a
model which can be used initially to categorize misconduct and to identify the appropriate sanction. The
decision as to the effect of any aggravating or mitigating factors should come only after this initial
determination of the sanction.

The Sanctions Committee also recognized that the imposition of a sanction of suspension or
disbarment does not conclude the matter. Typically, disciplined lawyers will request reinstatement or
readmission. While this report does not include an in-depth study of reinstatement and readmission
cases, a general recommendation concerning standards for reinstatement and readmission appears as
Standard 2.10.

Il. THEORETICAL FRAMEWORK

These standards are based on an analysis of the nature of the professional relationship.
Historically, being a member of a profession has meant that an individual is some type of expert,
possessing knowledge of high instrumental value such that the members of the community give the
professional the power to make decisions for them. In the legal profession, the community has allowed
the profession the right of self-regulation. As stated in the Preamble to the ABA Model Rules of
Professional Conduct (hereinafter “Model Rules”), “[t]he legal profession's relative autonomy carries
with it special responsibilities of self-government. The profession has a responsibility to assure that its
regulations are conceived in the public interest and not in furtherance of parochial or self-interested
concerns of the bar.”*®

This view of the professional relationship requires lawyers to observe the ethical requirements that
are set out in the Model Rules (or applicable standard in the jurisdiction where the lawyer is licensed).
While the Model Rules define the ethical guidelines for lawyers, they do not provide any method for
assigning sanctions for ethical violations. The Committee developed a model which requires a court
imposing sanctions to answer each of the following questions:

(1) What ethical duty did the lawyer violate? (A duty to a client, the public, the legal system, or
the profession?)

> While it is not possible to discuss in detail each of the 2,991 cases which have been examined in preparing this report,
statistical summaries are available from the American Bar Association Center for Professional Responsibility.
1% preamble to Model Rules, paragraph 11, supra n.8.



(2) What was the lawyer's mental state? (Did the lawyer act intentionally, knowingly, or
negligently?)

(3) What was the extent of the actual or potential injury caused by the lawyer's misconduct? (Was
there a serious or potentially serious injury?) and

(4) Are there any aggravating or mitigating circumstances?

In determining the nature of the ethical duty violated, the standards assume that the most important
ethical duties are those obligations which a lawyer owes to clients. These include:

(@) the duty of loyalty which (in the terms of the Model Rules and Code of Professional
Responsibility) includes the duties to:

(i) preserve the property of a client [Rule 1.15/DR9-102],
(if) maintain client confidences [Rule 1.6/DR4-101], and

(iii) avoid conflicts of interest [Rules 1.7 through 1.13, 2.2, 3.7, 5.4(c) and 6.3/ DR5-101
through DR 5-105, DR9-101];

(b) the duty of diligence [Rules 1.2, 1.3, 1.4/DR6-101(A)(3)];
(c) the duty of competence [Rule 1.1/DR6-101(A)(1) & (2)]; and
(d) the duty of candor [Rule 8.4(c)/DR 1-102(A)(4) & DR7-101(A)(3)].

In addition to duties owed to clients, the lawyer also owes duties to the general public. Members
of the public are entitled to be able to trust lawyers to protect their property, liberty, and their lives. The
community expects lawyers to exhibit the highest standards of honesty and integrity, and lawyers have a
duty not to engage in conduct involving dishonesty, fraud, or interference with the administration of
justice [Rules 8.2, 8.4(b)&(c)/DR 1-102(A)(3)(4)&(5), DR 8-101 through DR 8-103, DR 9-101(c)].

Lawyers also owe duties to the legal system. Lawyers are officers of the court, and must abide by
the rules of substance and procedure which shape the administration of justice. Lawyers must always
operate within the bounds of the law, and cannot create or use false evidence, or engage in any other
illegal or improper conduct [Rules 3.1 through 3.6, 3.9, 4.1 through 4.4, 8.2, 8.4(d)(e)&(f)/DR7-102
through DR7-110].

Finally, lawyers owe duties to the legal profession. Unlike the obligations mentioned above, these
duties are not inherent in the relationship between the professional and the community. These duties do
not concern the lawyer’s basic responsibilities in representing clients, serving as an officer of the court,
or maintaining the public trust, but include other duties relating to the profession. These ethical rules
concern:

(@) restrictions on advertising and recommending employment [Rules 7.1 through 7.5/DR2-101
through 2-104];

(b) fees [Rules 1.5, 5.4 and 5.6/DR2-106, DR2-107, and DR3-102];



(c) assisting unauthorized practice [Rule 5.5/DR3-101 through DR3-103];
(d) accepting, declining, or terminating representation [Rules 1.2, 1.14, 1.16/DR2-110]; and
(e) maintaining the integrity of the profession [Rules 8.1&8.3/DR1-101 and DR 1-103].

The mental states used in this model are defined as follows. The most culpable mental state is that
of intent, when the lawyer acts with the conscious objective or purpose to accomplish a particular result.
The next most culpable mental state is that of knowledge, when the lawyer acts with conscious
awareness of the nature or attendant circumstances of his or her conduct both without the conscious
objective or purpose to accomplish a particular result. The least culpable mental state is negligence,
when a lawyer fails to be aware of a substantial risk that circumstances exist or that a result will follow,
which failure is a deviation from the standard of care that a reasonable lawyer would exercise in the
situation.

The extent of the injury is defined by the type of duty violated and the extent of actual or potential
harm. For example, in a conversion case, the injury is determined by examining the extent of the client's
actual or potential loss. In a case where a lawyer tampers with a witness, the injury is measured by
evaluating the level of interference or potential interference with the legal proceeding. In this model, the
standards refer to various levels of injury: *“serious injury,” “injury,” and “little or no injury.” A
reference to “injury” alone indicates any level of injury greater than “little or no” injury.

As an example of how this model works, consider two cases of conversion of a client’s property.
After concluding that the lawyers engaged in ethical misconduct, it is necessary to determine what duties
were breached. In these cases, each lawyer breached the duty of loyalty owed to clients. To assign a
sanction, however, it is necessary to go further, and to examine each lawyer's mental state and the extent
of the injuries caused by the lawyers’ actions.

In the first case, assume that the client gave the lawyer $100 as an advance against the costs of
investigation. The lawyer took the money, deposited it in a personal checking account, and used it for
personal expenses. In this case, where the lawyer acted intentionally and the client actually suffered an
injury, the most severe sanction - disbarment - would be appropriate.

Contrast this with the case of a second lawyer, whose client delivered $100 to be held in a trust
account. The lawyer, in a hurry to get to court, neglected to inform the secretary what to do with these
funds and they were erroneously deposited into the lawyer’s general office account. When the lawyer
needed additional funds he drew against the general account. The lawyer discovered the mistake, and
immediately replaced the money. In this case, where there was no actual injury and a potential for only
minor injury, and where the lawyer was merely negligent, a less serious sanction should be imposed.
The appropriate sanction would be either reprimand or admonition.

In each case, after making the initial determination as to the appropriate sanction, the court would
then consider any relevant aggravating or mitigating factors (Standard 9). For example, the presence of
aggravating factors, such as vulnerability of the victim or refusal to comply with an order to appear
before the disciplinary agency, could increase the appropriate sanction. The presence of mitigating
factors, such as absence of prior discipline or inexperience in the practice of law, could make a lesser
sanction appropriate.

While there may be particular cases of lawyer misconduct that are not easily categorized, the
standards are not designed to propose a specific sanction for each of the myriad of fact patterns in cases
of lawyer misconduct. Rather, the standards provide a theoretical framework to guide the courts in
imposing sanctions. The ultimate sanction imposed will depend on the presence of any aggravating or



mitigating factors in that particular situation. The standards thus are not analogous to criminal
determinate sentences, but are guidelines which give courts the flexibility to select the appropriate
sanction in each particular case of lawyer misconduct.

The standards do not account for multiple charges of misconduct. The ultimate sanction imposed
should at least be consistent with the sanction for the most serious instance of misconduct among a
number of violations; it might well be and generally should be greater than the sanction for the most
serious misconduct. Either a pattern of misconduct or multiple instances of misconduct should be
considered as aggravating factors (see Standard 9.22).

I1l. STANDARDS FOR IMPOSING LAWYER SANCTIONS: BLACK LETTER RULES
For reference purposes, a list of the black letter rules is set out below.
DEFINITIONS

“Injury” is harm to a client, the public, the legal system, or the profession which results from a
lawyer’s misconduct. The level of injury can range from “serious” injury to “little or no” injury; a
reference to “injury” alone indicates any level of injury greater than “little or no” injury.

“Intent” is the conscious objective or purpose to accomplish a particular result.

“Knowledge” is the conscious awareness of the nature or attendant circumstances of the conduct
but without the conscious objective or purpose to accomplish a particular result.

“Negligence” is the failure of a lawyer to heed a substantial risk that circumstances exist or that a
result will follow, which failure is a deviation from the standard of care that a reasonable lawyer would
exercise in the situation.

“Potential injury” is the harm to a client, the public, the legal system or the profession that is
reasonably foreseeable at the time of the lawyer’s misconduct, and which, but for some intervening
factor or event, would probably have resulted from the lawyer’s misconduct.

A. PURPOSE AND NATURE OF SANCTIONS
1.1 Purpose of Lawyer Discipline Proceedings.

The purpose of lawyer discipline proceedings is to protect the public and the administration
of justice from lawyers who have not discharged, will not discharge, or are unlikely properly
to discharge their professional duties to clients, the public, the legal system, and the legal
profession.

1.2 Public Nature of Lawyer Discipline.

Upon the filing and service of formal charges, lawyer discipline should be public, and
disposition of lawyer discipline should be public in cases of disbarment, suspension, and
reprimand. Only in cases of minor misconduct, when there is little or no injury to a client,
the public, the legal system, or the profession, and when there is little likelihood of repetition



by the lawyer, should private discipline be imposed.
1.3 Purpose of These Standards.

These standards are designed for use in imposing a sanction or sanctions following a
determination by clear and convincing evidence that a member of the legal profession has
violated a provision of the Model Rules of Professional Conduct (or applicable standard
under the laws of the jurisdiction where the proceeding is brought). Descriptions in these
standards of substantive disciplinary offenses are not intended to create grounds for
determining culpability independent of the Model Rules. The Standards constitute a model,
setting forth a comprehensive system for determining sanctions, permitting flexibility and
creativity in assigning sanctions in particular cases of lawyer misconduct. They are
designed to promote: (1) consideration of all factors relevant to imposing the appropriate
level of sanction in an individual case; (2) consideration of the appropriate weight of such
factors in light of the stated goals of lawyer discipline; (3) consistency in the imposition of
disciplinary sanctions for the same or similar offenses within and among jurisdictions.

B. SANCTIONS
2.1 Scope

A disciplinary sanction is imposed on a lawyer upon a finding or acknowledgement that the lawyer
has engaged in professional misconduct.

2.2 Disbarment

Disbarment terminates the individual’s status as a lawyer. Where disbarment is not permanent,
procedures should be established for a lawyer who has been disbarred to apply for readmission,
provided that:

(1) no application should be considered for five years from the effective date of disbarment; and
(2) the petitioner must show by clear and convincing evidence:

(a) successful completion of the bar examination;
(b) compliance with all applicable discipline or disability orders or rules; and
(c) rehabilitation and fitness to practice law.

2.3 Suspension

Suspension is the removal of a lawyer from the practice of law for a specified minimum period of
time. Generally, suspension should be for a period of time equal to or greater than six months, but in no
event should the time period prior to application for reinstatement be more than three years.
Procedures should be established to allow a suspended lawyer to apply for reinstatement, but a lawyer
who has been suspended should not be permitted to return to practice until he has completed a
reinstatement process demonstrating rehabilitation, compliance with all applicable discipline or
disability orders, and fitness to practice law.

2.4 Interim Suspension

Interim suspension is the temporary suspension of a lawyer from the practice of law pending



imposition of final discipline. Interim suspension includes:
(a) suspension upon conviction of a “serious crime” or,

(b) suspension when the lawyer’s continuing conduct is or is likely to cause immediate and
serious injury to a client or the public.

2.5 Reprimand

Reprimand, also known as censure or public censure, is a form of public discipline which declares
the conduct of the lawyer improper, but does not limit the lawyer’s right to practice.

2.6 Admonition

Admonition, also known as private reprimand, is a form of non-public discipline which declares the
conduct of the lawyer improper, but does not limit the lawyer’s right to practice.

2.7 Probation
Probation is a sanction that allows a lawyer to practice law under specified conditions. Probation
can be imposed alone or in conjunction with a reprimand, an admonition or immediately following a
suspension. Probation can also be imposed as a condition of readmission or reinstatement.
2.8 Other Sanctions and Remedies
Other sanctions and remedies which may be imposed include:
(a) restitution,
(b) assessment of costs,
(c) limitation upon practice,
(d) appointment of a receiver,

(e) requirement that the lawyer take the bar examination or professional
responsibility examination,

(F) requirement that the lawyer attend continuing education courses, and

(g) other requirements that the state’s highest court or disciplinary board deems
consistent with the purposes of lawyer sanctions.

2.9 Reciprocal Discipline

Reciprocal discipline is the imposition of a disciplinary sanction on a lawyer who has been
disciplined in another jurisdiction.

2.10 Readmission and Reinstatement

In jurisdictions where disbarment is not permanent, procedures should be established to allow a



disbarred lawyer to apply for readmission. Procedures should be established to allow a suspended
lawyer to apply for reinstatement.

C. FACTORS TO BE CONSIDERED IN IMPOSING SANCTIONS
3.0 Generally

In imposing a sanction after a finding of lawyer misconduct, a court should consider the following
factors:

(a) the duty violated;
(b) the lawyer's mental state;
(c) the potential or actual injury caused by the lawyer's misconduct; and
(d) the existence of aggravating or mitigating factors.
4.0 Violations of Duties Owed to Clients
4.1 Failure to Preserve the Client’s Property
Absent aggravating or mitigating circumstances, upon application of the factors set out in 3.0, the

following sanctions are generally appropriate in cases involving the failure to preserve client property:

4.11 Disbarment is generally appropriate when a lawyer knowingly converts client property and
causes injury or potential injury to a client.

4.12 Suspension is generally appropriate when a lawyer knows or should know that he is dealing
improperly with client property and causes injury or potential injury to a client.

4.13 Reprimand is generally appropriate when a lawyer is negligent in dealing with client property
and causes injury or potential injury to a client.

4.14 Admonition is generally appropriate when a lawyer is negligent in dealing with client property
and causes little or no actual or potential injury to a client.

4.2 Failure to Preserve the Client’s Confidences

Absent aggravating or mitigating circumstances, upon application of the factors set out in 3.0, the
following sanctions are generally appropriate in cases involving improper revelation of information
relating to representation of a client:

4.21 Disbarment is generally appropriate when a lawyer, with the intent to benefit the lawyer or
another, knowingly reveals information relating to representation of a client not
otherwise lawfully permitted to be disclosed, and this disclosure causes injury or
potential injury to a client.

4.22 Suspension is generally appropriate when a lawyer knowingly reveals information relating to
the representation of a client not otherwise lawfully permitted to be disclosed, and this
disclosure causes injury or potential injury to a client.



4.23 Reprimand is generally appropriate when a lawyer negligently reveals information relating to
representation of a client not otherwise lawfully permitted to be disclosed and this
disclosure causes injury or potential injury to a client.

4.24 Admonition is generally appropriate when a lawyer negligently reveals information relating to
representation of a client not otherwise lawfully permitted to be disclosed and this
disclosure causes little or no actual or potential injury to a client.

4.3 Failure to Avoid Conflicts of Interest

Absent aggravating or mitigating circumstances, upon application of the factors set out in
Standard 3.0, the following sanctions are generally appropriate in cases involving conflicts of interest:

4.31 Disbarment is generally appropriate when a lawyer, without the informed consent of client(s):

(a) engages in representation of a client knowing that the lawyer’s interests are adverse to
the client's with the intent to benefit the lawyer or another, and causes serious or
potentially serious injury to the client; or

(b) simultaneously represents clients that the lawyer knows have adverse interests with
the intent to benefit the lawyer or another, and causes serious or potentially
serious injury to a client; or

(c) represents a client in a matter substantially related to a matter in which the interests
of a present or former client are materially adverse, and knowingly uses
information relating to the representation of a client with the intent to benefit the
lawyer or another, and causes serious or potentially serious injury to a client.

4.32 Suspension is generally appropriate when a lawyer knows of a conflict of interest and does not
fully disclose to a client the possible effect of that conflict, and causes injury or potential
injury to a client.

4.33 Reprimand is generally appropriate when a lawyer is negligent in determining whether the
representation of a client may be materially affected by the lawyer’s own interests, or
whether the representation will adversely affect another client, and causes injury or
potential injury to a client.

4.34 Admonition is generally appropriate when a lawyer engages in an isolated instance of
negligence in determining whether the representation of a client may be materially
affected by the lawyer’s own interests, or whether the representation will adversely affect
another client, and causes little or no actual or potential injury to a client.

4.4 Lack of Diligence

Absent aggravating or mitigating circumstances, upon application of the factors set out in
Standard 3.0, the following sanctions are generally appropriate in cases involving a failure to act with
reasonable diligence and promptness in representing a client:

4.41 Disbarment is generally appropriate when:

(a) a lawyer abandons the practice and causes serious or potentially serious injury to a



client; or

(b) a lawyer knowingly fails to perform services for a client and causes serious or
potentially serious injury to a client; or

(c) a lawyer engages in a pattern of neglect with respect to client matters and causes
serious or potentially serious injury to a client.

4.42 Suspension is generally appropriate when:

(a) a lawyer knowingly fails to perform services for a client and causes injury or potential
injury to a client, or

(b) a lawyer engages in a pattern of neglect causes injury or potential injury to a client.

4.43 Reprimand is generally appropriate when a lawyer is negligent and does not act with
reasonable diligence in representing a client, and causes injury or potential injury to a
client.

4.44 Admonition is generally appropriate when a lawyer is negligent and does not act with
reasonable diligence in representing a client, and causes little or no actual or potential
injury to a client.

4.5 Lack of Competence

Absent aggravating or mitigating circumstances, upon application of the factors set out in
Standard 3.0, the following sanctions are generally appropriate in cases involving failure to provide
competent representation to a client:

4.51 Disbarment is generally appropriate when a lawyer’s course of conduct demonstrates that the
lawyer does not understand the most fundamental legal doctrines or procedures, and the
lawyer’s conduct causes injury or potential injury to a client.

4.52 Suspension is generally appropriate when a lawyer engages in an area of practice in which the
lawyer knows he or she is not competent, and causes injury or potential injury to a client.

4.53 Reprimand is generally appropriate when a lawyer:

(a) demonstrates failure to understand relevant legal doctrines or procedures and causes
injury or potential injury to a client; or

(b) is negligent in determining whether he or she is competent to handle a legal matter
and causes injury or potential injury to a client.

4,54 Admonition is generally appropriate when a lawyer engages in an isolated instance of
negligence in determining whether he or she is competent to handle a legal matter, and
causes little or no actual or potential injury to a client.

4.6 Lack of Candor

Absent aggravating or mitigating circumstances, upon application of the factors set out in



Standard 3.0, the following sanctions are generally appropriate in cases where the lawyer engages in
fraud, deceit, or misrepresentation directed toward a client:

4.61 Disbarment is generally appropriate when a lawyer knowingly deceives a client with the intent
to benefit the lawyer or another, and causes serious injury or potential serious injury to a
client.

4.62 Suspension is generally appropriate when a lawyer knowingly deceives a client, and causes
injury or potential injury to the client.

4.63 Reprimand is generally appropriate when a lawyer negligently fails to provide a client with
accurate or complete information, and causes injury or potential injury to the client.

4.64 Admonition is generally appropriate when a lawyer engages in an isolated instance of
negligence in failing to provide a client with accurate or complete information, and causes
little or no actual or potential injury to the client.

5.0 Violations of Duties Owed to the Public
5.1 Failure to Maintain Personal Integrity

Absent aggravating or mitigating circumstances, upon application of the factors set out in
Standard 3.0, the following sanctions are generally appropriate in cases involving commission of a
criminal act that reflects adversely on the lawyer’s honesty, trustworthiness, or fitness as a lawyer in
other respects, or in cases with conduct involving dishonesty, fraud, deceit, or misrepresentation:

5.11 Disbarment is generally appropriate when:

(a) a lawyer engages in serious criminal conduct a necessary element of which includes
intentional interference with the administration of justice, false swearing,
misrepresentation, fraud, extortion, misappropriation, or theft; or the sale,
distribution or importation of controlled substances; or the intentional killing of
another; or an attempt or conspiracy or solicitation of another to commit any of
these offenses; or

(b) a lawyer engages in any other intentional conduct involving dishonesty, fraud, deceit, or
misrepresentation that seriously adversely reflects on the lawyer’s fitness to
practice.

5.12 Suspension is generally appropriate when a lawyer knowingly engages in criminal conduct
which does not contain the elements listed in Standard 5.11 and that seriously adversely
reflects on the lawyer’s fitness to practice.

5.13 Reprimand is generally appropriate when a lawyer knowingly engages in any other conduct
that involves dishonesty, fraud, deceit, or misrepresentation and that adversely reflects
on the lawyer’s fitness to practice law.

5.14 Admonition is generally appropriate when a lawyer engages in any other conduct that reflects
adversely on the lawyer’s fitness to practice law.

5.2 Failure to Maintain the Public Trust



Absent aggravating or mitigating circumstances, upon application of the factors set out in
Standard 3.0, the following sanctions are generally appropriate in cases involving public officials who
engage in conduct that is prejudicial to the administration of justice or who state or imply an ability to
influence improperly a government agency or official:

5.21 Disbarment is generally appropriate when a lawyer in an official or governmental position
knowingly misuses the position with the intent to obtain a significant benefit or advantage
for himself or another, or with the intent to cause serious or potentially serious injury to
a party or to the integrity of the legal process.

5.22 Suspension is generally appropriate when a lawyer in an official or governmental position
knowingly fails to follow proper procedures or rules, and causes injury or potential
injury to a party or to the integrity of the legal process.

5.23 Reprimand is generally appropriate when a lawyer in an official or governmental position
negligently fails to follow proper procedures or rules, and causes injury or potential
injury to a party or to the integrity of the legal process.

5.24 Admonition is generally appropriate when a lawyer in an official or governmental position
engages in an isolated instance of negligence in not following proper procedures or rules,
and causes little or no actual or potential injury to a party or to the integrity of the legal
process.

6.0 Violations of Duties Owed to the Legal System
6.1 False Statements, Fraud, and Misrepresentation

Absent aggravating or mitigating circumstances, upon application of the factors set out in
Standard 3.0, the following sanctions are generally appropriate in cases involving conduct that is
prejudicial to the administration of justice or that involves dishonesty, fraud, deceit, or
misrepresentation to a court:

6.11 Disbarment is generally appropriate when a lawyer, with the intent to deceive the court, makes
a false statement, submits a false document, or improperly withholds material
information, and causes serious or potentially serious injury to a party, or causes a
significant or potentially significant adverse effect on the legal proceeding.

6.12 Suspension is generally appropriate when a lawyer knows that false statements or documents
are being submitted to the court or that material information is improperly being
withheld, and takes no remedial action, and causes injury or potential injury to a party to
the legal proceeding, or causes an adverse or potentially adverse effect on the legal
proceeding.

6.13 Reprimand is generally appropriate when a lawyer is negligent either in determining whether
statements or documents are false or in taking remedial action when material
information is being withheld, and causes injury or potential injury to a party to the legal
proceeding, or causes an adverse or potentially adverse effect on the legal proceeding.

6.14 Admonition is generally appropriate when a lawyer engages in an isolated instance of neglect
in determining whether submitted statements or documents are false or in failing to



disclose material information upon learning of its falsity, and causes little or no actual or
potential injury to a party, or causes little or no adverse or potentially adverse effect on
the legal proceeding.

6.2 Abuse of the Legal Process

Absent aggravating or mitigating circumstances, upon application of the factors set out in
Standard 3.0, the following sanctions are generally appropriate in cases involving failure to expedite
litigation or bring a meritorious claim, or failure to obey any obligation under the rules of a tribunal
except for an open refusal based on an assertion that no valid obligation exists:

6.21 Disbarment is generally appropriate when a lawyer knowingly violates a court order or rule
with the intent to obtain a benefit for the lawyer or another, and causes serious injury or
potentially serious injury to a party or causes serious or potentially serious interference
with a legal proceeding.

6.22 Suspension is generally appropriate when a lawyer knows that he or she is violating a court
order or rule, and causes injury or potential injury to a client or a party, or causes
interference or potential interference with a legal proceeding.

6.23 Reprimand is generally appropriate when a lawyer negligently fails to comply with a court
order or rule, and causes injury or potential injury to a client or other party, or causes
interference or potential interference with a legal proceeding.

6.24 Admonition is generally appropriate when a lawyer engages in an isolated instance of
negligence in complying with a court order or rule, and causes little or no actual or
potential injury to a party, or causes little or no actual or potential interference with a
legal proceeding.

6.3 Improper Communications with Individuals in the Legal System

Absent aggravating or mitigating circumstances, upon application of the factors set out in
Standard 3.0, the following sanctions are generally appropriate in cases involving attempts to influence a
judge, juror, prospective juror or other official by means prohibited by law:

6.31 Disbarment is generally appropriate when a lawyer:

(a) intentionally tampers with a witness and causes serious or potentially serious injury to
a party, or causes significant or potentially significant interference with the
outcome of the legal proceeding; or

(b) makes an ex parte communication with a judge or juror with intent to affect the
outcome of the proceeding, and causes serious or potentially serious injury to a
party, or causes significant or potentially significant interference with the outcome
of the legal proceeding; or

(c) improperly communicates with someone in the legal system other than a witness,
judge, or juror with the intent to influence or affect the outcome of the proceeding,
and causes significant or potentially significant interference with the outcome of
the legal proceeding.



6.32 Suspension is generally appropriate when a lawyer engages in communication with an
individual in the legal system when the lawyer knows that such communication is
improper, and causes injury or potential injury to a party or causes interference or
potential interference with the outcome of the legal proceeding.

6.33 Reprimand is generally appropriate when a lawyer is negligent in determining whether it is
proper to engage in communication with an individual in the legal system, and causes
injury or potential injury to a party or interference or potential interference with the
outcome of the legal proceeding.

6.34 Admonition is generally appropriate when a lawyer engages in an isolated instance of
negligence in improperly communicating with an individual in the legal system, and
causes little or no actual or potential injury to a party, or causes little or no actual or
potential interference with the outcome of the legal proceeding.

7.0 Violations of Other Duties Owed As A Profession

Absent aggravating or mitigating circumstances, upon application of the factors set out in
Standard 3.0, the following sanctions are generally appropriate in cases involving false or misleading
communication about the lawyer or the lawyer’s services, improper communication of fields of practice,
improper solicitation of professional employment from a prospective client, unreasonable or improper
fees, unauthorized practice of law, improper withdrawal from representation, or failure to report
professional misconduct.

7.1 Disbarment is generally appropriate when a lawyer knowingly engages in conduct that is a
violation of a duty owed as a professional with the intent to obtain a benefit for the
lawyer or another, and causes serious or potentially serious injury to a client, the public,
or the legal system.

7.2 Suspension is generally appropriate when a lawyer knowingly engages in conduct that is a
violation of a duty owed as a professional and causes injury or potential injury to a client,
the public, or the legal system.

7.3 Reprimand is generally appropriate when a lawyer negligently engages in conduct that is a
violation of a duty owed as a professional and causes injury or potential injury to a client,
the public, or the legal system.

7.4 Admonition is generally appropriate when a lawyer engages in an isolated instance of
negligence that is a violation of a duty owed as a professional, and causes little or no
actual or potential injury to a client, the public, or the legal system.

8.0 Prior Discipline Orders

Absent aggravating or mitigating circumstances, upon application of the factors set out in
Standard 3.0, the following sanctions are generally appropriate in cases involving prior discipline.

8.1 Disbarment is generally appropriate when a lawyer:
(a) intentionally or knowingly violates the terms of a prior disciplinary order and such

violation causes injury or potential injury to a client, the public, the legal system,
or the profession; or



(b) has been suspended for the same or similar misconduct, and intentionally or
knowingly engages in further similar acts of misconduct that cause injury or
potential injury to a client, the public, the legal system, or the profession.

8.2 Suspension is generally appropriate when a lawyer has been reprimanded for the same or
similar misconduct and engages in further similar acts of misconduct that cause injury or
potential injury to a client, the public, the legal system, or the profession.

8.3 Reprimand is generally appropriate when a lawyer:

(a) negligently violates the terms of a prior disciplinary order and such violation causes
injury or potential injury to a client, the public, the legal system, or the profession;
or

(b) has received an admonition for the same or similar misconduct and engages in further similar acts
of misconduct that cause injury or potential injury to a client, the public, the legal
system, or the profession.

8.4 An admonition is generally not an appropriate sanction when a lawyer violates the terms of a
prior disciplinary order or when a lawyer has engaged in the same or similar misconduct
in the past.

9.0 Aggravation and Mitigation
9.1 Generally

After misconduct has been established, aggravating and mitigating circumstances may be
considered in deciding what sanction to impose.

9.2 Aggravation

9.21 Definition. Aggravation or aggravating circumstances are any considerations or factors that
may justify an increase in the degree of discipline to be imposed.

9.22 Factors which may be considered in aggravation.
Aggravating factors include:
(a) prior disciplinary offenses;
(b) dishonest or selfish motive;
(c) a pattern of misconduct;
(d) multiple offenses;

(e) bad faith obstruction of the disciplinary proceeding by intentionally failing to comply
with rules or orders of the disciplinary agency;

(F) submission of false evidence, false statements, or other deceptive practices during the



disciplinary process;
(9) refusal to acknowledge wrongful nature of conduct;
(h) vulnerability of victim;
(i) substantial experience in the practice of law;
(J) indifference to making restitution;
(k) illegal conduct, including that involving the use of controlled substances.
9.3 Mitigation

9.31 Definition. Mitigation or mitigating circumstances are any considerations or factors that
may justify a reduction in the degree of discipline to be imposed.

9.32 Factors which may be considered in mitigation.
Mitigating factors include:
(a) absence of a prior disciplinary record,;
(b) absence of a dishonest or selfish motive;
(c) personal or emotional problems;

(d) timely good faith effort to make restitution or to rectify consequences of
misconduct;

(e) full and free disclosure to disciplinary board or cooperative attitude toward
proceedings;

(F) inexperience in the practice of law;
(g) character or reputation;

(h) physical disability;
(i) mental disability or chemical dependency including alcoholism or drug abuse
when:

(1) there is medical evidence that the respondent is affected by a chemical
dependency or mental disability;

(2) the chemical dependency or mental disability caused the misconduct;

(3) the respondent’s recovery from the chemical dependency or mental
disability is demonstrated by a meaningful and sustained period of
successful rehabilitation; and

(4) the recovery arrested the misconduct and recurrence of that misconduct
is unlikely.



(J) delay in disciplinary proceedings;
(k) imposition of other penalties or sanctions;
(I) remorse;
(m) remoteness of prior offenses.
9.4 Factors which are neither aggravating nor mitigating.
The following factors should not be considered as either aggravating or mitigating:
(a) forced or compelled restitution;
(b) agreeing to the client's demand for certain improper behavior or result;
(c) withdrawal of complaint against the lawyer;
(d) resignation prior to completion of disciplinary proceedings;
(e) complainant’s recommendation as to sanction;

(F) failure of injured client to complain.
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