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I. Introduction and Questions Concerning Alternative Business Structures

The American Bar Association Commission on Ethics 20/20 is examining the impact
of globalization and technology on the legal profession. The principles guiding the
Commission’s work are protection of the public; preservation of core professional values; and
maintenance of a strong, independent and self-regulated profession.

The Commission’s November 2009 Preliminary Issues Outline invited consideration
of how “core principles of client and public protection [can] be satisfied while simultaneously
permitting U.S. lawyers and law firms to participate on a level playing field in a global legal
services marketplace that includes the increased use of one or more forms of alternative
business structures.” To address these challenges, the Commission formed a Working Group
that has been studying the impact of domestic and international developments in this regard
and is considering whether lawyers and law firms, in order to better serve their clients, should
be able to structure themselves differently than is currently permitted under the Model Rules
of Professional Conduct.

! The members of the Working Group are George W. Jones (Co-Chair and Commissioner), Professor
Theodore J. Schneyer (Co-Chair and Commissioner), Jeffrey B. Golden (Commissioner), Roberta
Cooper Ramo (Commissioner), Professor Carole Silver (Commissioner), Chief Justice Gerald W.
VandeWalle (Commissioner), Donald B. Hilliker (ABA Center for Professional Responsibility,
Kathleen J. Hopkins (ABA General Practice, Solo and Small Firm Division), George Ripplinger (ABA
Standing Committee on Ethics and Professional Responsibility), and Gene Shipp (National
Organization of Bar Counsel), and Robert D. Welden (ABA Standing Committee on Professional
Discipline). Paul D. Paton serves as Reporter. Ellyn S. Rosen, Commission Counsel, and Arthur
Garwin, Deputy Director of the ABA Center for Professional Responsibility provided counsel to the
Working Group.

% See ABA Commission on Ethics 20/20, Preliminary Issues Outline at 6, available at
http://www.americanbar.org/content/dam/aba/migrated/2011_build/ethics_2020/preliminary _issues_out
line.authcheckdam.pdf.

ABA Commission on Ethics 20/20
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At present, only the District of Columbia permits nonlawyer ownership or management
of law firms.® Except in very limited circumstances, there is a similar restriction on fee-sharing
with nonlawyers. In March 2011, legislation to permit nonlawyer equity owners of incorporated
law firms was introduced in North Carolina.*

The ABA has undertaken several previous efforts to examine alternative business
structures (ABS), and the Working Group’s efforts are necessarily informed by them. Since the
House of Delegates last considered recommendations on multidisciplinary practice in July 2000,
few jurisdictions within the United States have examined the issue of MDP or any other form of
ABS. In the intervening period, however, other countries have implemented a wide range of
approaches. Understanding how those models might be adapted or implemented domestically, as
well as the challenges these approaches pose in the global legal services marketplace, is important
given this Commission’s charge. The economic challenges of the intervening period also invite
reconsideration of whether ABS might serve to enhance access to legal services for those
otherwise unable to afford them, and to provide new and varied opportunities for lawyers and
firms domestically to better serve clients.

At its February 2011 meeting in Atlanta, the Commission decided that two options for
alternative business structures -- passive equity investment in law firms and the public trading of
shares in law firms -- would not be appropriate to recommend for implementation in the United
States at this time, though both have been adopted elsewhere since July 2000. However, the
Commission has invited the Working Group to continue analyzing previously unavailable data
and information to determine whether and to what extent other structural reforms may now be
desirable in the U.S. and, if so, how they might be implemented in our regulatory scheme in a
manner consonant with the principles guiding the Commission’s work.

This paper describes several issues and approaches that the Working Group has identified
and is evaluating. The Working Group appreciates that, in many respects, the description of the
current ABS landscape described below is very detailed. However, the Working Group believes
that this level of detail will facilitate informed discussion and comments about these issues.

Apart from the February 2011 decisions about passive equity investment and the public
trading of shares in law firms noted above, the Commission has taken no positions about the
matters addressed in this paper. To assist the Commission in determining what, if any, other

® District of Columbia Rule of Professional Conduct 5.4 provides in relevant part that: (a) A lawyer or law
firm shall not share legal fees with a nonlawyer, except that: . ... (4) Sharing of fees is permitted in a
partnership or other form of organization which meets the requirements of paragraph (b) . . . (b) A lawyer
may practice law in a partnership or other form of organization in which a financial interest is held or
managerial authority is exercised by an individual nonlawyer who performs professional services which
assist the organization in providing legal services to clients, but only if: (1) The partnership or organization
has as its sole purpose providing legal services to clients; (2) All persons having such managerial authority
or holding a financial interest undertake to abide by these Rules of Professional Conduct; (3) The lawyers
who have a financial interest or managerial authority in the partnership or organization undertake to be
responsible for the nonlawyer participants to the same extent as if nonlawyer participants were lawyers
under Rule 5.1; (4) The foregoing conditions are set forth in writing. (c) A lawyer shall not permit a
person who recommends, employs, or pays the lawyer to render legal services for another to direct or
regulate the lawyer’s professional judgment in rendering such legal services.

* See An Act to Allow Nonattorney Ownership of Professional Corporation Law Firms, Subject to Certain

Requirements, available at http://www.ncleg.net/Sessions/2011/Bills/Senate/HTML/S254v0.html.
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recommendations should be made regarding whether to permit U.S. law firms to structure
themselves in a manner not currently permitted under the Model Rules of Professional Conduct,
the Commission seeks input regarding the following questions by June 1, 2011:

1. Are there client services that U.S. lawyers and law firms should be permitted to offer, but
that they currently are not permitted to offer due to restrictions set forth in Rule of
Professional Conduct 5.4, including the prohibitions on sharing fees with nonlawyers?

2. Would maintaining the present restrictions contained in the Rules of Professional Conduct
impede U.S. lawyers and law firms from participating on a level playing field in a global
legal services marketplace that includes the increased use of one or more forms of alternative
business structures (e.g., including but not limited, to the cost of services or the ability to
recruit lawyers and nonalwyers)? If so, in what ways?

a. What guidance is required for U.S. lawyers and law firms practicing in countries
that currently permit forms of ABS?

3. What types of nonlawyer service providers (other than administrative assistants, paralegals,
receptionists and other support staff) currently assist you in serving your clients?

a. Are they employees of the firm, independent contractors, or do they have some
other status?

b. If you employ these nonlawyers directly, why do you choose to do so rather than
through a separately organized business structure, such as a law-related business as
defined under Rule 5.7 of the ABA Model Rules of Professional Conduct?

c. If you were permitted to have nonlawyer partners in your firm would you do so?

4. The District of Columbia’s version of Model Rule of Professional Conduct 5.4 permits
(with certain restrictions set forth in footnote 3) a lawyer to practice law in a partnership or
other form of organization in which nonlawyers hold a financial interest or have managerial
authority.

a. Do you believe that the District of Columbia Rule provides adequate protections
to clients?

b. If not, do you believe that District of Columbia Rule 5.4, along with limitations on
the percentage of nonlawyer participation, would adequately protect clients?



Il. A Brief History of the ABA’s Consideration of ABS

As noted above, the ABA has previously studied ABS. In doing so, it has recognized that
there is a relationship between those efforts, advances in technology, and increases in the
globalization of legal practice. In 1999, a background paper made the following observation:

The delivery of legal services in the United States faces unprecedented challenges.
Revolutionary advances in technology and information sharing, the globalization of the
capital and financial services markets, and more expansive government regulation of
commercial and private activities have reshaped client demands for legal advice and
advocacy. °

These same challenges are equally apparent today and are arguably even greater. As this
Commission’s Preliminary Issues Outline noted, “already the profession is encountering the
competitive and ethical implications of U.S. lawyers and law firms seeking to represent American
and foreign clients abroad and foreign lawyers seeking access to the U.S. legal market.”®

A. Pre-Model Rules Treatment of ABS

Prior to 1969, Canon 33 of the ABA Canons of Professional Ethics provided that
“[pJartnerships between lawyers and members of other professions or nonprofessional persons
should not be formed or permitted where any part of the partnership’s employment consists of the
practice of law.”

In 1969, this prohibition was carried forward in the ABA Model Code of Professional
Responsibility. DR 3-103(A) prohibited a lawyer from forming “a partnership with a non-lawyer
if any of the activities of the partnership consist of the practice of law.” Moreover, under DR 3-
102(A), lawyers could not “share legal fees with a non-lawyer” except under narrow
circumstances.

B. The Kutak Commission — Model Rule 5.4

Between 1977 and 1983, the Commission on Evaluation of Professional Standards
(Kutak Commission) developed the Model Rules of Professional Conduct. The Kutak
Commission carefully considered the issue of lawyers partnering with nonlawyers and initially
proposed that such partnerships should be permitted as long as certain safeguards were employed.
The 1982 draft of Model Rule 5.4 provided as follows:

Professional Independence of a Firm

A lawyer may be employed by an organization in which a financial interest is held
or managerial authority is exercised by a nonlawyer, or by a lawyer acting in a capacity
other than that of representing clients, such as a business corporation, insurance company,
legal services organization or government agency, but only if the terms of the relationship
provide in writing that:

® Commission on Multidisciplinary Practice, Background Paper on Multidisciplinary Practice: Issues and
Development, at 1 (January 1999), available at
http://www.americanbar.org/groups/professional_responsibility/commission_multidisciplinary_practice/mu
Iticomreport0199.html.

® Preliminary Issues Outline, supra note 2, at 1.
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(a) there is no interference with the lawyer’s independence of professional
judgment or with the client-lawyer relationship;

(b) information relating to representation of a client is protected as required by
Rule 1.6;

(c) the arrangement does not involve advertising or personal contract with
prospective clients prohibited by Rules 7.2 and 7.3; and

(d) the arrangement does not result in charging a fee that violates Rule 1.5.

The House of Delegates rejected this proposed version of Model Rule 5.4. A revised version of
Model Rule 5.4 was subsequently adopted in 1983 and has remained largely intact, except for
relatively minor subsequent amendments that have not affected the basic prohibition on
lawyer/nonlawyer partnerships and sharing of fees.

C. The Commission on Multidisciplinary Practice

In the late 1990s, the legal profession took note of the extent to which consulting firms
had become associated with the then-“Big-5" accounting firms. In particular, these consulting
firms had begun to engage in work that was similar to the work being performed by law firms.’

In August 1998, then-ABA President Philip S. Anderson appointed the Commission on
Multidisciplinary Practice (MDP Commission) “to study and report on the extent to which and
the manner in which professional service firms operated by accountants and others who are not
lawyers are seeking to provide legal services to the public.”® The Commission was asked to
analyze:

*The experience of clients, foreign and domestic, who had received legal services
from professional service firms, and report on international trade developments
relevant to the issue;

Existing state and federal legislative frameworks within which professional
service firms were providing legal services, and recommend any modifications or
additions to that framework that would be in the public interest;

*The impact of receiving legal services from professional service firms on a
client’s ability to protect privileged communications and to have the benefit of
advice free from conflicts of interest; and

* The application of current ethical rules and principles to the provision of legal
services by professional service firms, and to recommend any modifications or
additions that would serve the public interest.’

Though large accounting firms were the impetus for the MDP Commission’s work, it
heard testimony and received written comments that suggested that the Model Rules should be
revised to permit multidisciplinary practices and that such changes would benefit both lawyers

" Supra note 5, at 2.

8 See The Commission on Multidisciplinary Practice, About The Commission, at
http://www.americanbar.org/groups/professional responsibility/commission_multidisciplinary practice.ht
ml.

°1d.
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and the public.”® Accordingly, the MDP Commission’s August 1999 Report to the House of
Delegates contained a Recommendation that the Model Rules of Professional Conduct be
amended to permit multidisciplinary practices, but with certain safeguards in place to ensure that
the core values of the legal profession were maintained.'*  The recommendation was
accompanied by illustrations of possible amendments to the Model Rules of Professional Conduct
that would have been considered at a later time if the underlying recommendation were
adopted.*?

In response to the MDP Commission’s recommendation, the House adopted the
following resolution:

That the American Bar Association make no change, addition or amendment to
the Model Rules of Professional Conduct which permits a lawyer to offer legal
services through a multidisciplinary practice unless and until additional study
demonstrates that such changes will further the public interest without sacrificing
or compromising lawyer independence and the legal profession's tradition of
loyalty to clients.*®

The MDP Commission proceeded to take more testimony and receive additional
comments. It returned to the House of Delegates with a new Report in July 2000, which once
again recommended changes to the Model Rules of Professional Conduct, but with less detail
than in 1999 and in a manner that imposed more restrictions on proposed multidisciplinary
practices.”* The key change from the prior recommendation was that only lawyer-controlled
MDPs would be permitted under the new recommendation. The House again rejected the
Commission’s recommendation, and this time adopted a recommendation that included the
following language:

The sharing of legal fees with nonlawyers and the ownership and control of the
practice of law by nonlawyers are inconsistent with the core values of the legal
profession.

The law governing lawyers, that prohibits lawyers from sharing legal fees with
nonlawyers and from directly or indirectly transferring to nonlawyers ownership
or control over entities practicing law, should not be revised.

* k* Kk %

FURTHER RESOLVED that the American Bar Association recommends that in
jurisdictions that permit lawyers and law firms to own and operate nonlegal
businesses, no nonlawyer or nonlegal entity involved in the provision of such
services should own or control the practice of law by a lawyer or law firm or

19 See Report to the House of Delegates 109 (August 1999) at C9-10, available at
http://www.americanbar.org/groups/professional_responsibility/commission_multidisciplinary practice/md

pfinalreport.html.
1.

4.
3 Report to the House of Delegates 10B (as revised) (August 1999).

! Report to the House of Delegates 117 (July 2000), available at
http://www.americanbar.org/groups/professional_responsibility/commission_multidisciplinary practice/md
pfinalrep2000.html.
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otherwise be permitted to direct or regulate the professional judgment of the
lawyer or law firm in rendering legal services to any person.*

During the time that the MDP Commission was in existence, forty-four states and the District of
Columbia formed committees to study the multidisciplinary practice issue.® A variety of
recommendations followed.'” When the Commission’s work ended in July 2000, however, state
initiatives in this area lost their impetus.

I11. ABS Abroad

As noted in the Introduction, since July 2000, few jurisdictions within the United States
have examined the issue of multidisciplinary practices or any other form of ABS. Other countries,
however, have moved forward in this area, adopting a wide range of approaches. The competitive
environment in which U.S. firms of all sizes now operate has changed, and at least one New
York-based litigation firm with fewer than 40 lawyers converted its office in London, England to
operate as a Legal Disciplinary Partnership (LDP), a form of ABS discussed below that permits
up to 25% of a law firm’s partnership to be formed by nonlawyers. Accordingly, while the
regulatory environment elsewhere may not directly map the regulatory structures in place in the
United States, U.S. firms and lawyers are already participating in ABS abroad. The discussion is
no longer simply theoretical.

Further, the impact of the economic challenges of the intervening period also invites
reconsideration of whether ABS might serve to enhance access to legal services for those
otherwise unable to afford them, and to provide new and varied opportunities for lawyers and
firms domestically to better serve the public. Though many of the issues and concerns present in
the period leading up to the July 2000 resolution remain at the core of the assessment of ABS, the
domestic and global context within which they are to be considered has changed.

A. Regulatory Reform in Australia

Australia has adopted an expansive approach to ABS. Australia is a Federation of six
States, each with a plenary constitutional power to regulate the legal profession and the provision
of legal services. Two self-governing Territories have primary regulatory power over the legal
profession. In most jurisdictions it is a bifurcated profession (barristers and solicitors), with
approximately 56,000 solicitors and 5,200 barristers as of December 2010. The profession is
made up overwhelmingly of sole practitioners and small law firms, constituting approximately 80
percent of the total.*®

15 see Revised Recommendation 10F, available at
http://www.americanbar.org/groups/professional_responsibility/commission_multidisciplinary practice/md
precom10f.html.

16 see charts at
http://www.americanbar.org/groups/professional_responsibility/commission_multidisciplinary practice/md
pstats.html and
http://www.americanbar.org/groups/professional_responsibility/commission_multidisciplinary practice/md
p_state_summ.html.

7.

'8 Murray Hawkins, Director, National Legal Profession Project, “Australian Models of Regulating the
Legal Profession,” Presentation to the Federation of Law Societies of Canada Semi-Annual Conference,

17-19 March 2011.
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Australia’s reforms began in 1994, when New South Wales became the first Australian
jurisdiction (and the first of any common law jurisdiction) to permit multidisciplinary practices.*
In that year, legislation authorized multidisciplinary partnerships, but required legal practitioners
to retain at least 51% of the net partnership income in order to ensure that these firms retained the
ethical practices of a law firm.° At that time, lawyers and firms did not express much interest in
adopting these alternative business structures, in part because of prevailing attitudes that law
should remain a profession and not be treated as a business.?

Subsequently, pressure from national competition authorities to reform regulatory
structures to create greater accountability and enhance consumer interest and protection, and
increased interest in innovation led to proposals to eliminate the 51% rule and to permit
Incorporated Legal Practices [described below], including multidisciplinary practices and
publicly traded law firms. These proposals raised concerns within the profession about
conflicting duties and increased risks of unethical behavior. Regulators and the organized bar
were able to overcome these reservations and to adopt these forms of alternative business
structures.

As of December 2010, there were approximately 2,000 Incorporated Legal Practices in
Australia, and this number is growing rapidly.” Most Incorporated Legal Practices are smaller
firms, but mid-sized and large national firms also have incorporated. There are around 70 known
multidisciplinary partnerships.? In New South Wales, the State with the largest number of firms
and practitioners, as of August 2010, more than 20% of the legal profession was employed within
non-traditional business structures (more than 1,000 of them operating as Incorporated Legal
Practices).** Approximately 30 New South Wales firms operate as multidisciplinary practices. A
primary reason for Australian lawyers taking advantage of these structures is the growing reality
and perception that the traditional structure of law firms no longer meets the needs of many
practitioners and clients.”® A drive to promote competitiveness and participation in international
markets for goods and services, the need to enhance consumer interests and protection, and the
need for the national legal services market to complement and facilitate national competition have
been consistent themes animating regulatory reform.?

1. Incorporated Legal Practices

Each Australian state or territory’s Legal Profession Act sets forth the primary rules
applicable to Incorporated Legal Practices (ILP).?” Australian legal practitioners with valid

19 Steve Mark, Tahlia Gordon, Marlene Le Brun, and Gary Tamsitt, Preserving the Ethics and Integrity of
the Legal Profession in an Evolving Market: A Comparative Regulatory Response, (2010) (hereafter
“Mark & Gordon”).

20 .

2.

22 Hawkins, supra note 18.

Z1d.

2 Steve Mark, Regulating for Professionalism, the New South Wales Approach, August 5, 2010. This
paper was presented as part of the Ethics 20/20 Commission’s Showcase CLE Presentation at the 2010
Annual Meeting in San Francisco and is attached. (hereinafter “Mark™)

% Mark & Gordon, supra note 19.

% Hawkins, supra note 18.

27 For purposes of illustration, reference is made in this part to the legislation and regulations for New

South Wales.



practice certificates can provide legal services either alone or alongside other service providers
who may, or may not, be lawyers.®® An ILP may provide legal and any other lawful service,
except it may not operate a “managed investment scheme” or provide other services prohibited by
applicable regulations.”® The ILP itself is not required to have an Australian legal practice
certificate.*

The law relating to attorney-client privilege or applicable legal professional privileges
continues to apply to legal practitioners who are officers or employees of ILPs.** The ILP and
each lawyer who is a legal practitioner director, employee or officer must have professional
liability insurance and comply with all other rules and regulations governing the profession.

ILPs may have external investors and be listed on the Australian Stock Exchange. They
also must operate in compliance with the Australian Federal Corporations Act, including
registration with the Australian Securities & Investment Commission. In Australia, a lawyer’s
professional duty is owed first to the court and then to the client, whereas a corporation’s primary
duty is to its shareholders. As a result, the New South Wales’ Legal Services Commissioner
worked closely with Slater & Gordon, the world’s first publicly listed law firm, to ensure that its
prospectus, constituent documents and shareholder agreements provided that its duty to the court
remained primary, that duties to its clients followed, and that the firm’s obligations to
shareholders were last.

Upon incorporation an ILP must appoint at least one Legal Practitioner Director
responsible for the management of the legal services provided by the entity. If the ILP operates
in more than one jurisdiction, it is not required to have a Legal Practitioner Director in each
jurisdiction in which it operates. The Legal Practitioner Director must implement and maintain
appropriate management systems that allow the entity to provide legal services in accordance
with the professional obligations of legal practitioners. A failure to do so may constitute
misconduct.®

In addition to self-assessment and audit requirements, Legal Practitioner Directors must
report to the regulator the conduct of any director of their ILP (whether or not the Legal
Practitioner Director) that has resulted in, or is likely to result in a violation of that person’s
professional obligations or other obligations imposed by or under the Act.**  The Legal
Practitioner Director also must report to the appropriate regulator any professional misconduct of
a solicitor employed by the practice and take all reasonable action to address any professional
misconduct or unsatisfactory professional conduct by a solicitor employed by the ILP. Finally, a
Legal Practitioner Director has an obligation to disclose to clients the services to be provided by

%8 |_egal Profession Act 2004, http://www.austlii.edu.au/au/legis/nsw/consol_act/Ipa2004179/; (hereinafter
“LPA 2004”) Legal Profession Regulation 2005,
http://www.austlii.edu.au/au/legis/nsw/consol_reg/lpr2005270/.

2 |d. at Section 112.

%0 |d. at Section 136.

%1 1d. at Section 112.

%2 |d. at Section 144.

* The New South Wales Office of the Legal Services Commissioner, the Law Society of New South
Wales, the College of Law, and LawCover (the primary professional liability insurer in New South Wales)
have developed key criteria designed to help the Legal Practitioner Director and ILPs demonstrate that they
have developed and implemented these management systems. See Mark & Gordon supra note 19; Mark,
supra note 24.

% See Mark & Gordon supra note 19; Mark, supra note 24; LPA 2004 supra note 29.
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the ILP, and whether or not the legal services to be provided will be provided by a legal
practitioner.*

Sanctions for violations of the regulations governing ILPs can be taken against the entity
as well as against the Legal Practitioner Director or other licensed legal practitioners for
professional misconduct they commit.* Discipline can include canceling the practice certificate
of the Legal Practitioner Director. Nonlawyers also may be prohibited from serving as officers or
from acting as a manager of an ILP.*” Upon application to the Supreme Court by the bar
association or the Legal Services Commissioner, the Court can enter an order disqualifying the
ILP from providing legal services; this means it must cease to be an ILP.*®

Australia does not have a prerequisite “fit to own” test for nonlawyer managers/owners of
alternative business structures like that described below for England, Wales, and Scotland. Also,
the United Kingdom’s “fit to own” test applies to all business structures permitted, not just
incorporated practices.

2. Multidisciplinary Partnerships

Lawyers in Australia also may form multidisciplinary partnerships.** A multidisciplinary
partnership is defined as “a partnership between one or more Australian legal practitioners and
one or more other persons who are not Australian legal practitioners, where the business of the
partnership includes the provision of legal services in this jurisdiction as well as other services.”*
Partnerships between Australian lawyers and Australian-registered foreign lawyers do not count
as multidisciplinary partnerships.** Each lawyer partner is responsible for the management of the
legal services provided by the partnership and must ensure that appropriate management systems
are implemented and maintained as required by the rules and regulations governing the
professional obligations of Australian legal practitioners.** Requirements for professional
liability insurance apply and the Australian legal practitioner partners retain the attorney-client
and other applicable legal professional privileges.

The legal practitioner partners of multidisciplinary partnerships may be found to have
committed misconduct if any of the other legal practitioner partners commit professional
misconduct, if the conduct of any nonlawyer partner adversely affects the provision of legal
services by the partnership or if a nonlawyer partner is found to be unsuitable to serve in that
capacity.* On application by the bar association or the Regulator, the Supreme Court can
prohibit an Australian legal practitioner from being a partner with a nonlawyer in a firm that
provides legal and other services if the Court finds that the nonlawyer is not a “fit and proper
person” to be a partner or has committed conduct that, if committed by an Australian legal
practitioner, would violate applicable professional conduct rules.*

% See Mark & Gordon, supra note 19.

% See LPA 2004 supra note 29 at Section 153.
¥ |d. at Section 154.

% «\ithout Prejudice™ supra.

jz See LPA 2004, supra note 29 at Section 165.
g

*2|d. at Section 168

*%|d. at Section 1609.

*1d. at Section 179.
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B. Multidisciplinary Practices in Canada

Multidisciplinary practices are permitted in two Canadian common-law provinces,
Ontario and British Columbia, and in Quebec, which is a civil law jurisdiction. MDPs have been
permitted in Ontario since 1999 and in British Columbia since 2010. The Ontario and British
Columbia MDP regime is permissive but with significant restrictions: the lawyers involved in the
partnership must have effective control over the legal services the partnership provides, and
nonlawyer partners are not permitted to provide services to the public unless they “support or
supplement the practice of law by the MDP.”* For example, By-Law 7 of the Law Society of
Upper Canada, which regulates lawyers in the Province of Ontario, permits a lawyer (“licensee”)
to form a partnership or other association (but not a corporation) with a nonlawyer professional
“for the purpose of permitting the licensee to provide to clients the services of the professional” if
application is made and a series of conditions are satisfied.** The conditions include a good
character requirement for the nonlawyer professional, that the nonlawyer professional is
“qualified to practise a profession, trade or occupation that supports or supplements the practice
of law or provision of legal services,” and that the lawyer “shall have effective control” over the
nonlawyer’s professional practice of his or her profession.*’

In addition, the Law Society of Upper Canada has had rules in place since 2001 to
regulate “affiliated” law firms. The Law Society’s Multi-Disciplinary Practice Task Force had
been tasked in 1998 and 1999 with examining a “captive law firm model,” the provision of legal
services to the public through law practices affiliated with professional-service or accounting
firms.*® As a result of the Task Force’s deliberations, there are now provisions that impose a
notification requirement on a lawyer member or firm that “affiliates with an affiliated entity” as
well as various restrictions on such arrangements. For purposes of the By-Law, a lawyer
“affiliates with an affiliated entity when the [lawyer] on a regular basis joins with the affiliated
entity in the delivery or promotion and delivery of the services of the licensee and the services of
the affiliated entity.”*® The Task Force acknowledged at the time that “the definition of affiliation
captures more than law firms and non-law firms who by design operate under comprehensive
arrangements for the joint delivery of legal and non-legal services.”®

The section further requires that the lawyer member or firm in such an arrangement shall:

@) own the professional business through which the [lawyer] practises law
or provides legal services [...]
(b) maintain control over the professional business through which the

[lawyer] practises law or provides legal services; and

** LLaw Society of British Columbia, Law Society Rules, Multi-Disciplinary practice, Section 2-
23.3(2)(a)(i), available at http://www.lawsociety.bc.ca/publications_forms/rules/rules_part02.html#2-23-3.
“® Law Society of Upper Canada, By-Law 7, PART Ill, MULTI-DISCIPLINE PRACTICES (hereinafter
Ey-LaW 7), Section 18, available at http://www.Isuc.on.ca/media/bylaw?7.pdf.

Id.
“ THE LAW Soc’Y OF UPPER CAN., MULTI-DISCIPLINARY PRACTICE TASK FORCE, IMPLEMENTATION
PHASE: REPORT TO CONVOCATION 1 n.1 (Apr. 26, 2001) [hereinafter IMPLEMENTATION REPORT] (quoting
The Law Society of Upper Canada Transcript of Convocation 218 (Sept. 25, 1998)), available at
http://www.lsuc.on.ca/media/mdptaskforcereport.pdf.
*° Law Society of Upper Canada, By-Law 7, PART IV, AFFILIATIONS, Section 31(2), available at
http://www.lsuc.on.ca/media/bylaw?.pdf.
*® |MPLEMENTATION REPORT, supra note 48 at 14.
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©) carry on the professional business through which the [lawyer] practises
law or provides legal services, other than the practice of law or the
provision of legal services that involves the delivery of the services of
the [lawyer] jointly with the services of the affiliated entity, from
premises that are not used by the affiliated entity for the delivery of its
services, other than those that are delivered by the affiliated entity jointly
with the delivery of the services of the [lawyer].*

The notification requirements include the following information:

1. The financial arrangements that exist between the [lawyer] and the affiliated
entity.

2. The arrangements that exist between the [lawyer] and the affiliated entity with
respect to

i. the ownership, control and management of the professional business
through which the licensee practises law or provides legal services,

ii. the [lawyer’s] compliance with the Society’s rules, policies and
guidelines on conflicts of interest in relation to clients of the licensee
who are also clients of the affiliated entity, and

iii. the [lawyer’s] compliance with the Society’s rules, policies and
guidelines on confidentiality of information in relation to
information provided to the [lawyer] by clients who are also clients
of the affiliated entity.*

No fee-splitting or profit-sharing is permitted between the law firm and the affiliated entity, and
the conflicts clearance requirements in essence treat the law firm and the affiliated entity
“economically as if they were one firm.”*

In contrast to the restrictive approach adopted in Ontario and British Columbia,
amendments to regulations under the Code des professions (Professional Code) of Quebec in
2010 provide for a far more liberal multidisciplinary practice regime, requiring simple majority
ownership by members of the Barreau du Quebec of the firm through which the professional
services are provided.> Nonlawyer membership is restricted to those members of various other
recognized professional bodies (including actuaries, patent agents, and members of the Chambre
de I’assurance de dommages)>® [damage insurance adjusters and brokers] or the Chambre de la
securite financiere® [financial planners and insurance agents], but the regulation does not require
that their activities “support or supplement the practice of law” in the manner of the Ontario and
British Columbia MDP rules.

1 By-Law 7, Part 1V, at Section 32.

52 1d., at Section 33(2).

5% IMPLEMENTATION REPORT, supra note 48 at 3.

> Quebec, Reglement sur I’exercice de la profession d’avocat en societe et en multidisciplinarite, Loi sur le
Barreau (L.R.Q., c. B-1, a.4), Code des professions (L.R.Q., ¢ C-26, a. 93 et 94), [hereafter Quebec
Regulation] Sections 1 and 5, available at
http://www2.publicationsduquebec.gouv.qc.ca/dynamicSearch/telecharge.php?type=2&file=%2F%2FC_26
%2FC26R19_1_2.htm.

**See http://www.chad.ca/en/index.html.

% See http://www.chambresf.com/en/chamber/.
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The firm is required to provide an undertaking to the Barreau du Quebec that in essence
ensures that all members of the partnership comply with rules of law so as to permit the lawyer
members to carry on their professional activities, particularly as regards the following:

a)

b)
c)
d)
e)
f)
9)
h)
i)

professional secrecy, the confidentiality of information contained in
client files and the preservation thereof;

professional independence;

the prevention of situations of conflict of interests;

activities reserved for advocates;

liability insurance;

professional inspections;

advertising;

billing and trust accounts; and

access by the syndic of the Barreau to this undertaking and, if
applicable, to every contract or agreement regarding a [member of the
Barreau]®’

C. England and Wales: The Legal Services Act 2007

The approach in England and Wales is the result of passage of the Legal Services Act of
2007 (LSA). The LSA sets forth the following “regulatory objectives”:

(a) protecting and promoting the public interest;

(b) supporting the constitutional principle of the rule of law;

(c) improving access to justice;

(d) protecting and promoting the interests of consumers;

(e) promoting competition in the provision of services within subsection (2);

(f) encouraging an independent, strong, diverse and effective legal profession;

(9) increasing public understanding of the citizen’s legal rights and duties;

(h) promoting and maintaining adherence to the professional principles.>®

Under the LSA, alternative business structures are defined as entities that have lawyer
and nonlawyer management and/or ownership and that provide only legal services or legal
services in combination with non-legal services.”® The Legal Services Board (the overarching
regulator) has designated the Solicitors Regulation Authority (SRA) as an approved regulator for
these entities. There also may be other approved regulators. All entities with a nonlawyer
manager and/or owner must be licensed, and all individual participants also must be authorized.
As noted above, unlike the current Australian regulatory regime, the LSA takes a front-end
approach by requiring nonlawyer owners and managers to pass a “fit to own” test.*® Disciplinary

%" Quebec Regulation, at Schedule B (s.3) [in translation, French version official].
%8 See Legal Services Act 2007, Part I, The Regulatory Objectives, available at http://www.sra.org.uk/lsa.
% See http://www.sra.org.uk/sra/legal-services-act/faqs/ABS-fags.page; and

http://www.sra.org.uk/sra/legal-services-act/lsa-glossary.page.
% See, e.g., Solicitors Regulation Authority Recognized Bodies Regulations, Regulation 3, at
http://www.sra.org.uk/solicitors/change-tracker/code-of-conduct/recognised-bodies-regulations.page#r3.
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sanctions can be imposed against the entity as well as lawyer and nonlawyer managers and
employees.

1. Legal Disciplinary Practices

Since March 31, 2009, firms have been able to become licensed as a Legal Disciplinary
Practice (LDP). An LDP can engage only in the provision of legal services, but may have
managers who are different types of lawyers (barristers and solicitors) and up to 25% nonlawyer
managers.®* External owners are not permitted.®” As noted above, nonlawyer managers are
subject to a fitness review and approval by the SRA.® The SRA imposes an approval fee of
£250 plus the cost of the criminal background check for nonlawyer managers.** The SRA can
withdraw approval of a nonlawyer manager. The SRA may direct an LDP to appoint a person
analogous to a Head of Legal Practice under Part 5 of the LSA to ensure compliance with the
LDP’s obligations and duties under the LSA, the Solicitors Code or Conduct, and other applicable
rules and regulations, including the disciplinary rules and procedures. LDPs are required to
maintain professional liability insurance.®

At the ABA Commission on Ethics 20/20’s August 2010 meeting, the Chief Executive of
the Law Society of England and Wales reported that, as of June 2010, there existed 254 LDPs;
184 of them were firms of 10 members or fewer. Types of nonlawyer partners include
accountants, financial planners, barristers, and teachers. To date, no disciplinary problems with
LDPs have been reported.

2. Full Alternative Business Structures

The SRA has reported that implementation of the full range of alternative business
structures (ABS) permitted under the LSA will occur in October 2011.°° At that time, existing
LDPs will be able to “passport” into other permitted forms of ABS. The regulations under which
the SRA will oversee full ABS are still under development. The SRA is developing a Handbook
that will set forth the regulatory framework for solicitors and ABS that includes a new form of
“outcome-focused” or “risk-based” regulation as opposed to primarily rule-based regulation. The
Handbook is the subject of numerous consultations within the U.K. legal profession.®’

As noted above, an ABS can have external investment by nonlawyers and may be a
multidisciplinary practice. Potential external investors who will own a 10% or greater interest in
an ABS must also pass the “fit to own” test. The SRA does not plan to prohibit any particular
model under which an approved and licensed entity can operate. Rather, it would require an ABS

%1 See Legal Services Act: Legal disciplinary practices — practical issues at http://www.sra.org.uk/sra/legal-
services-act/fags/abs-fags.page and Solicitors’ Code of Conduct 2007, the Management and control
gzequirement, para. 10-21, available at http://www:.sra.org.uk/solicitors/code-of-conduct/rule14.page.

Id.
83 See SRA Recognised Bodies Regulations 2009 at 3.3, available at
http://www.sra.org.uk/solicitors/change-tracker/code-of-conduct/recognised-bodies-regulations.page#r3.
% http://www.sra.org.uk/sra/legal-services-act/fags/abs-fags.page
% See Legal Services Act 2007, supra note 58.

% See Solicitors Regulation Authority Guidance, Preparing for Alternative Business Structures, November
2010, http://www.sra.org.uk/solicitors/code-of-conduct/guidance/abs/preparing-for-alternative-business-

structures-info.page.

%7 See http://www.sra.org.uk/solicitors/freedom-in-practice/new-handbook/new-handbook-overview.page.
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to meet minimum requirements such as having at least one active nonlawyer and lawyer
owner/manager, and using a “suitable regulatory model” to ensure necessary client protection.®

Full ABSs will be accountable to the SRA through a nominated Head of Legal Practice
and Head of Finance and Administration. These individuals must ensure the maintenance of
appropriate ethical and financial accounting standards. Nonlawyer owners are obligated not to
cause a lawyer to breach his or her professional duties. The SRA will have the power to ban a
nonlawyer owner from future involvement in an ABS, to revoke the ABS’s license or to fine the
firm.

On the issue of confidentiality, an MDP ABS will be subject to the same requirements as
other firms under the Solicitors’ Code of Conduct and other applicable rules and regulations. It
will not be able to disclose confidential client information to, for example, other companies
within the same group.®® The SRA also considers it inappropriate for any firm to exploit
sensitive client information for marketing purposes. With regard to protecting client funds when
an entity operates as an MDP ABS, the SRA has amended the trust accounting rules to ensure that
monies coming from legal activities of the firm are segregated from other forms of client funds.”

The Law Society of England and Wales has urged the SRA to ensure that access to
justice not receive short shrift as the implementation of ABSs moves forward. The Law Society
has acknowledged that these new entities could improve access to justice by reducing costs and
providing more services. However, it warns that regulators should take care to ensure that ABSs
do not simply lead to expansion in the most profitable areas of practice while unacceptably
reducing access in other areas like family or immigration law. To address these concerns, the
SRA has engaged in an Equality Impact Assessment and ongoing consultation.

D. Scotland: Alternative Business Structures

On October 6, 2010, the Scottish Parliament approved the Legal Services (Scotland) Act,
which permits ABS. The Act received Royal assent on November 9, 2010. Like the LSA in
England and Wales, Part 1 of the Act sets forth regulatory objectives.”" A recent consultation
paper states that the “primary aim of the Act is to remove the current restrictions in the Solicitors
(Scotland) Act 1980 on how solicitors can organize their businesses. It will allow solicitors to
form partnerships with non-solicitors, and to seek investment from outside the profession.
However, the Act is enabling rather than prescriptive, so solicitor firms that do not want to
operate under the new business arrangements will be under no obligation to do so.””? Scottish
solicitors will be able to provide legal services in partnership with nonlawyers, as MDPs, and
with external ownership. Solicitors can remain in traditionally structured practices. Unlike ABS

%8 See FAQs: Legal Services Act and ABSs, http://www.sra.org.uk/sra/legal-services-act/fags/abs-fags.page
In a 2010 teleconference arranged by the State Bar of Georgia, the nonlawyer head of the SRA indicated
that entities seeking to become a licensed ABS would likely be required to submit to the SRA for review
and approval their business plans.

% Solicitors Regulation Authority, Consultations, The Architecture of Change Part 2 — the new SRA
Handbook, para. 29, available at http://www.sra.org.uk/sra/consultations/OFR-handbook-October.page.
|d. at para. 105.

™ egal Services (Scotland) Act (2010) at Part I, available at
http://www.legislation.gov.uk/asp/2010/16/pdfs/asp 20100016 en.pdf [hereafter “Legal Services (Scotland)
Act 2010™].

"2 The Scottish Government, “Ownership and control of firms providing legal services under the Legal
Services (Scotland) Act 2010 — A consultation paper” (2011), available at
http://www.scotland.gov.uk/Publications/2011/02/09105855/0.
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in England and Wales, Scottish ABSs must have majority ownership by solicitors; nonlawyer
external investors can only own up to a 49% percent stake in the entity.”® As in England and
Wales, nonlawyer investors must pass a “fitness for involvement” test.”* The Scottish legislation
does not create a Legal Services Board to oversee regulation like the LSA did in England and
Wales. The Law Society of Scotland will retain its regulatory authority over solicitors and the
Scottish Ministers in Parliament may approve other regulators.

A Scottish ABS must have a Head of Legal Services and also either a Head of Practice or
a Practice Committee. The same licensed solicitor may serve as Head of Legal Services and Head
of Practice. The Head of Legal Practice is required to see that licensed professionals in the entity
adhere to their professional obligations.”” The legal professional privilege applies to
communications made to or by licensed providers in the course of providing legal services for
any of their clients, as well as to or by others employed by the licensed entity who are acting in
connection with the provision of legal services or who are working at the direction or under the
supervision of a solicitor."

E. Other Countries with ABS

MDPs also are permitted in Germany, the Netherlands (but not with accountants), and in
Brussels (only with accountants but there must be separate billing). New Zealand permits
incorporated law practices, but nonlawyers may only own non-voting shares. The definition of
nonlawyer is restricted to relatives (spouse, civil union partner, de facto partner, parent,
grandparent, child, brother or sister) of the actively involved lawyer. Only lawyers actively
involved in providing the incorporated firm’s regulated services can be directors.

F. Summary — Rationale for Regulatory Reform Abroad

Regulatory reforms in Australia and the U.K. were driven in large part by competition
authorities and extreme consumer dissatisfaction with the lawyer disciplinary regime. In
Australia, the 1998 Report by the New South Wales Attorney General’s Department, entitled
National Competition Policy Review, concluded that the partnership model for structuring and
operating law firms was anticompetitive.”” As noted above, this resulted in New South Wales
passing legislation to permit Incorporated Legal Practices (ILP), including multidisciplinary
practices.”®  Legislators believed these reforms would benefit consumers by enhancing
competition and efficiency and lowering costs. Others believed that the changes would help
Australia become a hub for the provision of legal services in the Asia-Pacific region.”

In the United Kingdom, the 2001 Report of the Office of Fair Trading, entitled
Competition in Professions, concluded that certain rules governing the legal profession were
unduly restrictive. In England and Wales, organized consumer groups voiced concerns that the

™ Legal Services (Scotland) Act 2010. at Chapter 2, para. 49.
™1d., at sections 62-67.
" |d. at Chapter 2, para. 52.

"® |d. at Chapter 3, para. 75.

" National Competition Policy Review, available at http://www.lawlink.nsw.gov.au/.

8 All Australian states and territories permit incorporation of law firms.

™ See, e.g., Legal Profession Amendment (Incorporated Legal Practices) Bill Second Reading, New South
Wales Legislative Council, Hansard, October 12, 2000.
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discipline system operated by the Law Society was confusing, inconsistent, protective of lawyers,
and unresponsive. The government solicited a study by Sir David Clementi to address these
issues. The Legal Services Act 2007 incorporated many of Clementi’s recommendations from his
2004 Report entitled Report of the Review of the Regulatory Framework for Legal Services in
England and Wales,® including alternative business structures.

The Council of the Law Society of Scotland determined that further discussion about
alternative business structures was necessary because of the cross-border impact of the Legal
Services Act 2007 and changes to the legal services market driven by technology and
globalization.®* The Office of Fair Trading also supported consumer claims that the restrictive
nature of the legal services market in Scotland harmed consumer interests.®? On April 4, 2008,
the Council adopted a policy paper, entitled The Public Interest: Delivering Scottish Legal
Services, Policy Paper on Alternative Business Structures.®® The report, which endorsed
alternative business structures, stated: “The business structures in which solicitors practice now
reflect society, the profession and market conditions of the mid-twentieth century. They are not
the conditions pertaining in Scotland now, much less in the decades to come.”®*

IV. Possible Approaches for Consideration

As the above discussion makes clear, alternative business structures can take many
different forms. While there are various approaches possible, the Working Group is seeking
feedback only with respect to the first three options enumerated below.

A. Limited Lawyer/Nonlawyer Partnerships with a Cap on Nonlawyer Ownership

Consistent with the Kutak Commission proposal, lawyers could be permitted to become
partners with (and share fees with) nonlawyers, such as economists, social workers, architects,
consultants, and financial advisors, under narrowly defined circumstances. The most modest
such approach would require that: (1) the firm engage only in the practice of law, (2) the
nonlawyers own no more than a certain percentage (e.g., 25%) of the firm,® and (3) the
nonlawyers pass a “fit to own” test (such as the test that exists in the United Kingdom for all
ABS, including LDPs).

B. Lawyer/Nonlawyer Partnerships with No Cap on Nonlawyers Ownership (The D.C.
Approach)

The District of Columbia currently permits lawyers to engage in partnerships of the sort
described in Option A, but without a cap on the nonlawyer ownership percentage. It also does not
require nonlawyers to pass a “fit to own” test.

% Report of the Review of the Regulatory Framework for Legal Services in England and Wales, available
at http://www.legal-services-review.org.uk/content/report/index.htm.

81 See http://www.lawscot.org.uk/members/legal-reform-and-policy/law-reform/alternative-business-
structures.

%1d.

® The Public Interest: Delivering Scottish Legal Services, Policy Paper on Alternative Business Structures,
available at http://www.lawscot.org.uk/members/legal-reform-and-policy/law-reform/alternative-business-
structures/abs-news-archive.

¥ |d.atp.6.

% For example, LDPs in the United Kingdom have capped at 25% the ownership interest that nonlawyers
can have in a law practice.
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As noted above, Rule 5.4 of the District of Columbia Rules of Professional Conduct
provides in relevant part that:

Rule 5.4—Professional Independence of a Lawyer

(4) Sharing of fees is permitted in a partnership or other form of organization which meets the
requirements of paragraph (b) . . .

(b) A lawyer may practice law in a partnership or other form of organization in which a
financial interest is held or managerial authority is exercised by an individual nonlawyer who
performs professional services which assist the organization in providing legal services to clients,
but only if:

(1) The partnership or organization has as its sole purpose providing legal services to clients;

(2) All persons having such managerial authority or holding a financial interest undertake to
abide by these Rules of Professional Conduct;

(3) The lawyers who have a financial interest or managerial authority in the partnership or
organization undertake to be responsible for the nonlawyer participants to the same extent as if
nonlawyer participants were lawyers under Rule 5.1;

(4) The foregoing conditions are set forth in writing.

(c) A lawyer shall not permit a person who recommends, employs, or pays the lawyer to render
legal services for another to direct or regulate the lawyer’s professional judgment in rendering
such legal services.

The Comment to this Rule elaborates as follows:

[4] This rule rejects an absolute prohibition against lawyers and nonlawyers joining together to
provide collaborative services, but continues to impose traditional ethical requirements with
respect to the organization thus created. Thus, a lawyer may practice law in an organization
where nonlawyers hold a financial interest or exercise managerial authority, but only if the
conditions set forth in subparagraphs (b)(1), (b)(2), and (b)(3) are satisfied, and pursuant to
subparagraph (b)(4), satisfaction of these conditions is set forth in a written instrument. The
requirement of a writing helps ensure that these important conditions are not overlooked in
establishing the organizational structure of entities in which nonlawyers enjoy an ownership or
managerial role equivalent to that of a partner in a traditional law firm.

[5] Nonlawyer participants under Rule 5.4 ought not be confused with nonlawyer assistants
under Rule 5.3. Nonlawyer participants are persons having managerial authority or financial
interests in organizations that provide legal services. Within such organizations, lawyers with
financial interests or managerial authority are held responsible for ethical misconduct by
nonlawyer participants about which the lawyers know or reasonably should know. This is the
same standard of liability contemplated by Rule 5.1, regarding the responsibilities of lawyers with
direct supervisory authority over other lawyers.

[6] Nonlawyer assistants under Rule 5.3 do not have managerial authority or financial interests
in the organization. Lawyers having direct supervisory authority over nonlawyer assistants are
held responsible only for ethical misconduct by assistants about which the lawyers actually know.

[7] As the introductory portion of paragraph (b) makes clear, the purpose of liberalizing the
Rules regarding the possession of a financial interest or the exercise of management authority by
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a nonlawyer is to permit nonlawyer professionals to work with lawyers in the delivery of legal
services without being relegated to the role of an employee. For example, the rule permits
economists to work in a firm with antitrust or public utility practitioners, psychologists or
psychiatric social workers to work with family law practitioners to assist in counseling clients,
nonlawyer lobbyists to work with lawyers who perform legislative services, certified public
accountants to work in conjunction with tax lawyers or others who use accountants’ services in
performing legal services, and professional managers to serve as office managers, executive
directors, or in similar positions. In all of these situations, the professionals may be given
financial interests or managerial responsibility, so long as all of the requirements of paragraph (c)
are met.

The Comment also makes clear that the Rule does not permit an individual or entity to
acquire all or any part of the ownership of a law partnership or other form of law practice
organization for investment or other purposes.

C. MDPs that Offer Non-Legal Services

A third option would be to permit firms of the sort described in option B and to allow
those firms to offer both legal and non-legal services. In other words, this option would
essentially be the D.C. Rule, but without the restriction contained in D.C. Rule 5.4(b)(1).

As noted above, the Commission has determined that the following two options are not
appropriate to be recommended for the United States at this time. Both are in place in the global
services marketplace in which U.S. lawyers and firms engage, however, so they may warrant
additional monitoring and study.

D. Endorsing Outside Investment

The three options above assume that the nonlawyer is partnered with and is an active
member of the firm. An alternative would be to permit nonlawyer passive investment in such
entities, but to place caps on nonlawyer ownership in the context of passive investment.

E. The Australia Model

This approach would not only permit external passive investment and ownership in law
firms, but also place no limits on the percentage of ownership that nonlawyers have in the entity.

19



V. Conclusion

In light of these issues and concerns, the Commission seeks input into whether amendments to the
Model Rules of Professional Conduct or other action would be advisable. Any responses to the
questions posed in this paper, as well as any comments on related issues, should be directed by
June 1, 2011 to:

Natalia Vera

Senior Research Paralegal, Commission on Ethics 20/20
ABA Center for Professional Responsibility

321 North Clark Street

15th Floor

Chicago, IL 60654-7598

Phone: 312/988-5328

Fax: 312/988-5280

Natalia.VVera@americanbar.org

Comments received may be posted to the Commission’s website.
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